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Present: The Honorable BEVERLY REID O’CONNELL, United States District Judge 

Renee A. Fisher  Not Present  N/A 

Deputy Clerk  Court Reporter  Tape No. 

Attorneys Present for Plaintiffs:  Attorneys Present for Defendants: 

Not Present 
 

 Not Present 
 

Proceedings: (IN CHAMBERS) 
 

ORDER DENYING DEFENDANTS’ MOTION FOR ATTORNEYS’ FEES [165] 
AND DENYING PLAINTIFF’S MOTIONS FOR SANCTIONS [175, 179] 

I. INTRODUCTION 

Pending before the Court are three separate motions: (1) Defendants’ Motion for 
Attorneys’ Fees (Dkt. No. 165); (2) Plaintiff’s First Motion for Sanctions pursuant to 
Local Rules 11-9 and 83-7 (Dkt. No. 175); and (3) Plaintiff’s Second Motion for 
Sanctions pursuant to Federal Rule of Civil Procedure 11 (Dkt. No. 179).  Defendants 
seek an award of $391,850 as the prevailing party in the underlying qui tam action, the 
dismissal of which the Ninth Circuit recently affirmed.  Plaintiff maintains that 
Defendants’ request for attorneys’ fees is frivolous and demonstrates an improper 
purpose, meriting sanctions under the Federal Rules of Civil Procedure or the Court’s 
Local Rules.   

After considering the papers filed in support of and in opposition to the instant 
motions, the Court deems these matters appropriate for decision without oral argument of 
counsel.  See Fed. R. Civ. P. 78; see also C.D. Cal. L.R. 7-15.  For the following reasons, 
the Court concludes that Defendants’ Motion for Attorneys’ Fees is untimely and that an 
award of attorneys’ fees is unwarranted.  The Court therefore DENIES Defendants’ 
motion.  The Court also finds that sanctions are not appropriate under the circumstances 
and accordingly DENIES Plaintiff’s motions.   
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II. FACTUAL AND PROCEDURAL BACKGROUND 

 Plaintiff P. Victor Gonzalez (“Plaintiff”) worked as the Vice President of Finance 
and Administration for Planned Parenthood of Los Angeles from December 2002 to 
March 2004.  (Third Am. Compl. (“TAC”) ¶ 3.)  Planned Parenthood of Los Angeles is a 
defendant in this matter, along with nine other regional Planned Parenthood facilities in 
California, as well as three individuals employed by Planned Parenthood of Los Angeles 
and Planned Parenthood Affiliates of California, an umbrella organization based in 
Sacramento.  (TAC ¶¶ 5–17.)  For purposes of clarity, the Court will refer to all 
defendants collectively as “Defendants,” and to all Planned Parenthood facilities and 
affiliates as “Planned Parenthood.”    

During his employment with Planned Parenthood of Los Angeles, Plaintiff began 
to suspect that various Planned Parenthood facilities were engaging in “fraudulent billing 
practices” with respect to birth control drugs and devices.  (TAC ¶ 4.)  In essence, 
Plaintiff believed that Planned Parenthood was defrauding the United States and the State 
of California by overbilling government reimbursement programs for contraceptives it 
provided to low-income individuals.  (TAC ¶¶ 22–42.)  The relevant facts and allegations 
related to this allegedly fraudulent scheme are detailed below.     

Planned Parenthood participates in the Family Planning, Access, Care and 
Treatment program (“FPACT”), which operates within California’s Medicaid program, 
Medi-Cal.  (TAC ¶ 28.)  Medi-Cal provides health services for low-income individuals 
and is jointly funded by the state and federal governments.  (TAC ¶ 27.)  FPACT 
provides family planning drugs and services for individuals under the poverty line and 
has been jointly funded by the state and federal governments since 1999.  (TAC ¶ 28.)      

Planned Parenthood facilities participating in FPACT must sign a Provider 
Agreement.  (TAC ¶¶ 35, 36.)  The agreement at issue here required Planned Parenthood 
to comply with “all federal laws and regulations governing and regulating providers,” as 
well as “all of the billing and claims requirements set forth in the Welfare and Institutions 
Code.”  (TAC ¶ 36, Ex. 1(b).)  The agreement also instructed Planned Parenthood 
facilities to refer to the FPACT billing manual “for diagnosis code and method indicators 
that are distinctive to the Family PACT program.”  (TAC ¶¶ 35, 36, Ex. 1(b).)  During 
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the relevant time period, the FPACT billing manual generally defined “at cost” as the 
cost to the provider.  (First Am. Compl. (“FAC”) Ex. 7.)   

Planned Parenthood purchases contraceptives at a discounted rate.  (TAC ¶ 21, 25, 
26.)  From 1997 to 2004, Planned Parenthood billed FPACT and Medi-Cal at its “usual 
and customary rate” for contraceptives distributed to low-income individuals.  (TAC 
¶¶ 51–52.)  The “usual and customary rate” represented the rate that an average person 
would be charged for contraceptives, a price lower than Planned Parenthood’s discounted 
acquisition cost.  (TAC ¶ 41.)       

Beginning on May 5, 1997, the California Department of Healthcare Services 
(“CDHS”) initiated an exchange of letters with Kathy Kneer, one of the individual 
defendants in this matter and then-Executive Director of Planned Parenthood Affiliates of 
California.  (TAC ¶ 17.)  The letters informed Ms. Kneer that reimbursement claims to 
FPACT and Medi-Cal should be “at cost.”  (TAC ¶ 56, Exs. 2(a), 2(b).)  Ms. Kneer 
responded that Planned Parenthood’s practice was to bill at its “usual and customary rate” 
rather than its acquisition cost.  (TAC Ex. 2(c).)  CDHS did not reply to Ms. Kneer’s 
response. 

Planned Parenthood continued to bill FPACT and Medi-Cal for contraceptives at 
its “usual and customary rate” until 2004, when CDHS initiated an audit of Planned 
Parenthood’s billing practices and concluded that it had not complied with the FPACT 
billing manual.  (TAC ¶ 57, Ex. 6.)  The audit report estimated that Planned Parenthood’s 
billing practices had resulted in overcharges of $5,213,645.92 during the audit period 
beginning on July 1, 2002 and ending on June 30, 2003.  (TAC Ex. 6.)  Nevertheless, 
CDHS did not seek reimbursement for these overcharges.  In a letter sent to Planned 
Parenthood on the same day as the audit report’s release, CDHS acknowledged that the 
FPACT billing manual did not contain a specific definition of “at cost” and stated that, in 
researching the issue, CDHS had become concerned that “conflicting, unclear, or 
ambiguous representations have been made to providers.”  (FAC Ex. 7.)  Based on the 
lack of clarity regarding the definition of “at cost” and the amount providers were 
allowed to bill for contraceptives, CDHS concluded that it would be unfair to demand 
repayment from Planned Parenthood.  (FAC Ex. 7.)      
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Plaintiff participated in the early stage of CDHS’s audit but was terminated in 
March 2004.  (TAC ¶ 3, 4.)  On December 19, 2005, over one year after CDHS issued the 
audit report, Plaintiff filed a qui tam action under the federal False Claims Act, 31 U.S.C. 
§§ 3729 et seq. (“FCA”) and the California False Claims Act, California Government 
Code §§ 12650 et seq. (“CFCA”).  (Dkt. No. 1.)  The case was assigned to the Honorable 
A. Howard Matz, Judge, United States District Court.  Plaintiff alleged that Planned 
Parenthood’s practice of billing at its “usual and customary rate” rather than its 
acquisition cost violated the FPACT billing manual, as well as various state and federal 
laws and regulations, and resulted in numerous false claims for reimbursement for 
contraceptives.  The United States government declined to intervene.  (Dkt. No. 27.) 

  Following the United States government’s notice of non-intervention, Plaintiff 
filed a series of amended complaints.  (See Dkt. Nos. 31, 105, 122.)  The Court dismissed 
the First Amended Complaint for lack of subject matter jurisdiction and standing.  (Dkt. 
No. 44.)  Defendants then filed a motion for attorneys’ fees, (Dkt. No. 54), which the 
Court denied on April 9, 2009, (Dkt. No. 63).  Defendants did not appeal or seek 
reconsideration of the fee order.    

Plaintiff appealed the First Amended Complaint’s dismissal to the United States 
Court of Appeals for the Ninth Circuit.  (Dkt. No. 56.)  The Ninth Circuit reversed, 
holding that the Court erred in concluding that it lacked subject matter jurisdiction 
because Plaintiff qualified as an original source.  See Gonzalez v. Planned Parenthood of 
L.A., 392 F. App’x 524, 528 (9th Cir. 2010).  On remand, Defendants moved for 
judgment on the pleadings.  (Dkt. No. 89.)  The Court dismissed Plaintiff’s claims under 
the CFCA as time-barred.  (Dkt. No. 104 at 11–12.)  The Court also dismissed Plaintiff’s 
FCA claims for failure to comply with the heightened pleading standard under Federal 
Rule of Civil Procedure 9(b).  Plaintiff filed the Second Amended Complaint but later 
stipulated to its withdrawal.  (Dkt. Nos. 105, 120, 121.) 

On August 25, 2011, Plaintiff filed the Third Amended Complaint, alleging three 
claims under the FCA.1  (Dkt. No. 122.)  Defendants moved to dismiss.  (Dkt. No. 125.) 
The Court concluded that Plaintiff had failed to adequately allege falsity, a required 

                                                            
1 To preserve the claims for appeal, the Third Amended Complaint also included the four CFCA claims 
that the Court previously dismissed as time-barred.  (See TAC ¶¶ 144–157.) 
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element of any FCA claim, and accordingly granted the motion and dismissed the case on 
June 26, 2012.  (Dkt. No. 138.)  The dismissal was with prejudice.  (Id.)   

 Following the June 26, 2012 dismissal order, Defendants filed a second motion for 
attorneys’ fees.  (Dkt. No. 140.)  While the motion was pending, Plaintiff appealed the 
dismissal of this case.  (Dkt. No. 150.)  Shortly thereafter, on August 2, 2012, the Court 
denied Defendants’ second motion for attorneys’ fees.  As with the first motion for 
attorneys’ fees, Defendants did not appeal or seek reconsideration of the denial.   

On November 20, 2014, the Ninth Circuit issued a mandate affirming the Court’s 
June 26, 2012 dismissal order.2  (Dkt. No. 164.)  On appeal, Plaintiff argued that the 
Court erred in dismissing the Third Amended Complaint with prejudice based on a 
failure to adequately plead falsity under Rule 9(b).  The Ninth Circuit affirmed the 
dismissal on an alternative ground, holding that Plaintiff had failed to plausibly plead 
scienter, or knowing falsity, another requirement of any FCA claim.  (Id. at 8–12.) 

Following the Ninth Circuit’s entry of mandate, Defendants filed the instant 
Motion for Attorneys’ Fees.  (Dkt. No. 165.)  The matter was reassigned to this Court due 
to Judge Matz’s unavailability.  (Dkt. No. 167.)  Defendants seek an award of $391,850 
for legal services from this matter’s initiation to the June 26, 2012 dismissal.  Defendants 
intend to donate the fees to charity.  (See Defs.’ Mot. for Fees at 1.) 

Plaintiff timely opposed the Motion for Attorneys’ Fees, (Dkt. No. 170), and 
Defendants timely replied, (Dkt. No. 182).  Believing Defendants’ request for fees is 
frivolous and brought for an improper purpose, Plaintiff filed two separate motions for 
sanctions.  (Dkt. Nos. 175, 179.)  Plaintiff’s First Motion for Sanctions is made pursuant 
to Local Rules 11-9 and 83-7.  (Dkt. No. 175.)  Plaintiff bases his Second Motion for 
Sanctions on Federal Rule of Civil Procedure 11.  (Dkt. No. 179.)  Defendants timely 
opposed both motions, (Dkt. No. 184), and Plaintiff timely replied, (Dkt. No. 185).                 

                                                            
2 The Ninth Circuit published the decision in July 2014.  See Gonzalez v. Planned Parenthood of L.A., 
759 F.3d 1112 (9th Cir. 2014).  In citing to the decision, the Court will refer to the mandate filed at 
Docket Number 164 and the ECF filing page numbers.     
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III. LEGAL STANDARD 

A. Standard for Awarding Attorneys’ Fees Under the FCA 

The FCA authorizes private persons, known as “relators” to bring civil actions, 
known as “qui tam actions,” on the person and the United States government’s behalf.  
See 31 U.S.C. § 3730(b)(1).  The FCA also authorizes an award of reasonable attorneys’ 
fees and expenses in any qui tam action in which the government does not intervene.  
Id. § 3730(d)(4).  Under § 3730(d)(4), a court may award attorneys’ fees and expenses “if 
the defendant prevails in the action and the court finds that the claim of the person 
bringing the action was clearly frivolous, clearly vexatious, or brought primarily for 
purposes of harassment.”  Id.   

The standard for an award of attorneys’ fees under § 3730(d)(4) “tracks [the] 
formulation as to when fees are appropriate under 42 U.S.C. § 1988 to a prevailing 
defendant.”  Pfingston v. Ronan Eng’g Co., 284 F.3d 999, 1005–06 (9th Cir. 2002).  As a 
result, a court may properly consider § 1988 cases as “instructive” when determining 
whether to award attorneys’ fees under the FCA.  Id. at 1006.       

Under Ninth Circuit precedent, “[a]n action is ‘clearly frivolous’ when ‘the result 
is obvious or the [plaintiff’s] arguments of error are wholly without merit.’”  Id. (quoting 
Vernon v. City of L.A., 27 F.3d 1385, 1402 (9th Cir. 1994) (articulating the “clearly 
frivolous” standard under § 1988)).  The standards governing the determination as to 
whether an action is “clearly vexatious” or “brought primarily for purposes of 
harassment” are essentially identical.  An award of attorneys’ fees may be proper under 
either formulation “when the plaintiff pursues the litigation with an improper purpose, 
such as to annoy or embarrass the defendant.”  Id.    

As the express text of § 3730(d)(4) makes clear, an award of attorneys’ fees is not 
mandatory, even when a plaintiff’s FCA claim was frivolous, vexatious, or brought 
primarily for purposes of harassment.  See 31 U.S.C. §3730(d)(4) (providing that “the 
court may award to the defendant its reasonable attorneys’ fees and expenses”) (emphasis 
added).  Indeed, the Ninth Circuit has emphasized that courts should award fees under the 
FCA only in “rare and special circumstances.”  Pfingston, 284 F.3d at 1007.   
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B. Standard for Sanctions Under Federal Rule of Civil Procedure 11 and 
Local Rules 11-9 and 83-7   

“Federal Rule of Civil Procedure 11provides for the imposition of sanctions when 
a filing is frivolous, legally unreasonable, or without factual foundation, or is brought for 
an improper purpose.”  Estate of Blue v. Cnty. of L.A., 120 F.3d 982, 985 (9th Cir. 1997).  
The Ninth Circuit has explained that “Rule 11 addresses two separate problems: first, the 
problem of frivolous filings; and second, the problem of misusing judicial procedures as a 
weapon for personal or economic harassment.”  Aetna Life Ins. Co. v. Alla Med. Servs., 
Inc., 855 F.2d 1470, 1475 (9th Cir. 1988) (internal quotation marks omitted).  To be 
considered “frivolous” under Ninth Circuit precedent, a filing must be both “baseless and 
made without a reasonable and competent inquiry.”  Townsend v. Holman Consulting 
Corp., 929 F.2d 1358, 1362 (9th Cir. 1990).  A motion may be deemed to have been filed 
for an “improper purpose” when it “is filed in the context of a persistent pattern of clearly 
abusive litigation activity.”  Aetna Life Ins., 855 F.2d at 1476.  In considering whether to 
issue sanctions under the improper purpose standard, a court should consider the 
cumulative effects of the filing party’s litigation tactics.  Id. at 1477.  Moreover, although 
the frivolous and improper purpose standards are “separate and distinct,” in many cases 
the inquiries will overlap because “evidence bearing on frivolousness or non-
frivolousness will often be highly probative of purpose.”  Townsend, 929 F.2d at 1362.   

Rule 11 expressly limits the imposition of sanctions “to what suffices to deter 
repetition of the conduct or comparable conduct by others similarly situated.”  Fed. R. 
Civ. P. 11(c)(4).  Sanctions under Rule 11 should be reserved for “rare and exceptional” 
circumstances.  Operating Eng’rs Pension Trust v. A.C. Co., 859 F.2d 1336, 1344 (9th 
Cir. 1988).  Indeed, “Rule 11 is an extraordinary remedy, one to be exercised with 
extreme caution.”  Id. at 1345.   

The Central District’s Local Rules also authorize sanctions under certain 
circumstances.  Under Local Rule 11-9, the Court has discretion to issue sanctions 
pursuant to Local Rule 83-7 where a party files a frivolous motion.  See C.D. Cal. L.R. 
11-9.  Local Rule 83-7 empowers the Court to issue monetary sanctions for a violation of 
the Local Rules and upon a finding that the offending party’s conduct “was willful, 
grossly negligent, or reckless.”  C.D. Cal. L.R. 83-7(a).  The Court may also award costs 
and attorneys’ fees to opposing counsel upon a finding that the offending party acted in 
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bad faith.  C.D. Cal. L.R. 83-7(b).  If a district court exercises its discretion to impose 
sanctions, the court must state its reasons for doing so, “including the need for the 
particular sanctions imposed.”  Couveau v. Am. Airlines, Inc., 218 F.3d 1078, 1081 (9th 
Cir. 2000); see also Fed. R. Civ. P. 11(c)(6) (“An order imposing a sanction must 
describe the sanctioned conduct and explain the basis for the sanction.”).  

IV. DISCUSSION  

A. Defendants’ Motion for Attorneys’ Fees 

The parties agree that Defendants are the prevailing party.  But the parties dispute 
whether Plaintiff’s FCA claims were “clearly frivolous,” “clearly vexatious,” or “brought 
primarily for purposes of harassment.”  In opposing Defendants’ Motion for Attorneys’ 
Fees, Plaintiff raises various preliminary arguments imploring the Court to deny the 
request on grounds other than the substantive standard for fee awards under § 3730(d)(4).  
First, Plaintiff argues that Defendants’ motion is untimely.  (Pl.’s Opp’n to Defs.’ Mot. 
for Fees at 5–6.)  Second, Plaintiff argues that the motion improperly duplicates 
Defendants’ previous fee requests and fails to comply with Local Rule 7-17.  (Id. at 6–8.)  
Finally, Plaintiff asserts that the motion is barred by the law of the case.  (Id. at 8–10.)  
Because each of these arguments attacks the propriety of Defendants’ motion irrespective 
of the substantive standards under § 3730(d)(4), the Court will consider these arguments 
before addressing whether Defendants have established grounds for an award of 
attorneys’ fees under the FCA.3    

                                                            
3 Plaintiff asserts that Defendants’ failure to address these preliminary issues in its Motion for 
Attorneys’ Fees constitutes a waiver.  (See id. at 5–6, 8, 10.)  Plaintiff maintains that Defendants should 
not be permitted to “sandbag” Plaintiff by presenting the arguments for the first time in a reply.  (Id.)  
Plaintiff apparently objects to any response from Defendants on the issues of the motion’s timeliness, 
the applicability of Local Rule 7-17, or the law of the case.  But Plaintiff’s objection is unfounded.  By 
raising these three arguments in his Opposition, Plaintiff invited a response from Defendants.  Because 
Defendants’ Reply properly addresses matters raised in Plaintiff’s Opposition brief, the Court has 
considered the Reply in connection with these preliminary arguments.  See Walsh v. Provident Mut. Life 
Ins. Co. of Philadelphia, No. CV 98-10602 NM, 1999 WL 511928, at *4 n.3 (C.D. Cal. Apr. 22, 1999) 
(considering arguments raised in the defendant’s reply because the arguments addressed matters raised 
in the plaintiff’s opposition).  
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1. Defendants’ Motion is Untimely  

Plaintiff first objects to Defendants’ Motion for Attorneys’ Fees on the ground that 
the motion is untimely.  Plaintiff correctly points out that Judge Matz dismissed this case 
with prejudice on June 26, 2012, (Dkt. No. 138), and that the Court entered a judgment 
against Plaintiff on July 18, 2012, (Dkt. No. 147).  Defendants filed the instant Motion 
for Attorneys’ Fees over two years later, on December 4, 2014.  (Dkt. No. 165.)  Plaintiff 
asserts that Defendants’ motion is untimely under Federal Rule of Civil Procedure 54 and 
Local Rule 54-10, both of which provide that a motion for attorneys’ fees must be filed 
no later than fourteen days after the entry of judgment, unless a statute or court order 
provides otherwise.  See Fed. R. Civ. P. 54(d)(2)(B)(i); C.D. Cal. L.R. 54-10 (providing 
that the motion must be filed within fourteen days of the entry of judgment or other final 
order, unless otherwise ordered by the court). 

 Defendants maintain that the instant motion is timely under Rule 54 and Local 
Rule 54-10 because it was filed within fourteen days of the Ninth Circuit’s entry of 
mandate.  (Defs.’ Reply in Supp. of Mot. for Fees at 15–16.)  In essence, the parties 
dispute the meaning of the “entry of judgment” under Rule 54 and Local Rule 54-10.  In 
Plaintiff’s view, the fourteen-day window in which to file a request for attorneys’ fees 
opened and closed in 2012 after Judge Matz dismissed this case and issued a judgment in 
Defendants’ favor.  In Defendants’ view, the fourteen-day window opened again once the 
Ninth Circuit issued the mandate following Plaintiff’s unsuccessful appeal.  Defendant 
cites no authority for this proposition.  (See generally Defs.’ Mot. for Fees; Defs.’ Reply 
in Supp. of Mot. for Fees.)  As discussed in more detail below, Plaintiff’s view is correct, 
and the Ninth Circuit’s mandate in this case does not constitute an “entry of judgment” 
triggering a new fourteen-day window under Rule 54. 

Rule 54 defines a “judgment” to include “any order from which an appeal lies.”  
Fed. R. Civ. P. 54(a).  The Ninth Circuit has adopted a bright-line rule that all requests 
for attorneys’ fees “are collateral to the main action,” meaning that “a judgment on the 
merits is final and appealable even though a request for attorney’s fees is unresolved.”  
Int’l Ass’n of Bridge, Structural, Ornamental, and Reinforcing Ironworkers’ Local Union 
75 v. Madison Indus., Inc., 733 F.2d 656, 659 (9th Cir. 1984).  One purpose of the 
fourteen-day filing rule “is to assure that the opposing party is informed of the claim [for 
attorneys’ fees] before the time for appeal has elapsed.”  Fed. R. Civ. P. 54 advisory 
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committee’s note.  The fourteen-day filing requirement also “affords an opportunity for 
the court to resolve fee disputes shortly after trial, while the services performed are 
freshly in mind,” and enables the court to rule on a fee request in time for any appellate 
review to proceed with appellate review of the merits of the case.  Fed. R. Civ. P. 54 
advisory committee’s note. 

Judge Matz issued an order on June 26, 2012 dismissing this case with prejudice.  
(Dkt. No. 138.)  The Court then entered a judgment against Plaintiff on July 18, 2012.  
(Dkt. No. 147.)  Defendants only seek recovery of fees incurred up to the time of the 
dismissal and do not seek fees in connection with Plaintiff’s appeal.  (See Decl. of 
Matthew D. Umhofer in Supp. of Defs.’ Mot. for Fees (“Umhofer Decl.”) Ex. B.)  Thus, 
the window during which Defendants could timely file such a motion for attorneys’ fees 
expired, at the latest, on August 1, 2012, or fourteen days after the Court issued a 
judgment against Plaintiff and in Defendants’ favor.   

Despite Defendants’ unsupported argument to the contrary, Plaintiff’s appeal of the 
dismissal and the Ninth Circuit’s resulting mandate do not alter the timeframe for filing 
fee motions in this case.  The Advisory Committee Notes on the 1993 Amendments to 
Rule 54 are instructive.  As the Notes make clear, a district court has three options when 
a party appeals the merits of a case pending the court’s review of a request for attorneys’ 
fees.  The court may: (1) “rule on the claim for fees,” (2) “defer its ruling on the motion,” 
or (3) “deny the motion without prejudice, directing under subdivision (d)(2)(B) a new 
period for filing after the appeal has been resolved.”  Fed. R. Civ. P. 54 advisory 
committee’s note (referencing the court’s authority under subdivision (d)(2)(B) to alter 
the time for filing fee requests by court order).  The Notes also explain that:  

A notice of appeal does not extend the time for filing a fee claim based on 
the initial judgment, but the court under subdivision (d)(2)(B) may 
effectively extend the period by permitting claims to be filed after resolution 
of the appeal.  A new period for filing will automatically begin if a new 
judgment is entered following a reversal or remand by the appellate court or 
the granting of a motion under Rule 59. 

Fed. R. Civ. P. 54 advisory committee’s note (emphasis added).     
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In this case, Defendants filed a timely motion for attorneys’ fees following the 
June 26, 2012 dismissal order, (Dkt. No. 140), which Judge Matz considered on the 
merits and denied, (Dkt. No. 157).  The order denying Defendants’ fee request did not 
expressly permit renewed motions for attorneys’ fees following the resolution of 
Plaintiff’s appeal.  (See generally Dkt. No. 157.)  Accordingly, the order did not extend 
the time for filing fee requests.  See Fed. R. Civ. P. 54 advisory committee’s note.       

Moreover, the Ninth Circuit mandate in this case did not trigger a new fourteen-
day period for filing fee requests.  This is because the Ninth Circuit neither reversed the 
dismissal nor remanded the case to this Court.  Only a new judgment from the district 
court following the appellate court’s reversal or remand triggers a new fourteen-day 
filing period under Rule 54.  See Fed. R. Civ. P. 54 advisory committee’s note.  In this 
case, the Ninth Circuit’s entry of mandate has not resulted in such a judgment.  As a 
result, the mandate is not an appropriate “entry of judgment” upon which to calculate the 
timeliness of Defendants’ Motion for Attorneys’ Fees.4   

Accordingly, Defendants’ motion is untimely under Rule 54 and Local Rule 54-10.   
“Failure to comply with the time limit in Rule 54 is a sufficient reason to deny a motion 
for fees absent some compelling showing of good cause.”  In re Veritas Software Corp. 
Sec. Litig., 496 F.3d 962, 972 (9th Cir. 2007).  The Court must therefore consider 
whether good cause exists.     

Where the time to file a motion for attorneys’ fees has expired, the court may, for 
good cause, extend the time to file under Federal Rule of Civil Procedure 6(b).  Any 
extension of time must be made on a fully noticed motion demonstrating that the party 
failed to act timely because of excusable neglect.  See Fed. R. Civ. P. 6(b)(1)(B).  In 
determining whether a party has demonstrated excusable neglect under Rule 6(b), a court 
should consider the following factors: (1) the danger of prejudice to the opposing party, 
(2) the length of the delay, (3) the reason for the delay, (4) and the movant’s good faith.  
See Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 395 (1993) 
(articulating the standard for determining whether a party’s neglect is excusable under 

                                                            
4 Even assuming the Ninth Circuit reversed or remanded the matter to this Court with an instruction to 
issue an appropriate judgment, the date of this Court’s judgment—not the date of the mandate’s entry—
would govern the timeliness of any subsequent fee request.  
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Bankruptcy Rule 9006(b)); Comm. for Idaho’s High Desert, Inc. v. Yost, 92 F.3d 814, 
825 n.4 (9th Cir. 1996) (adopting the Pioneer test for motions pursuant to Rule 6(b)). 

After reviewing the parties’ briefs, the Court concludes that an extension of time is 
not appropriate in this case for two reasons.  First, Defendants have not filed a motion for 
an extension of time to file its fee request.  As a result, granting an extension of time 
would be procedurally improper under Rule 6(b)(1)(B).  Second, Defendants have failed 
to advance any arguments or offer any evidence with respect to the issue of good cause 
and excusable neglect.  (See generally Defs.’ Mot. for Fees; Defs.’ Reply in Supp. of 
Mot. for Fees at 16 n.9.)  Because of this failure, the Court cannot conclude that the 
Pioneer factors favor a finding of good cause and an extension of time.          

In sum, Defendants’ Motion for Attorneys’ Fees is untimely, and Defendants have 
failed to demonstrate good cause for an extension of time under Rule 6(b).  Accordingly, 
the Court DENIES Defendants’ motion.  See In re Veritas, 496 F.3d at 972.  
Nevertheless, the Court will consider Plaintiff’s remaining preliminary arguments, as 
well as the substance of Defendants’ motion, as alternative bases for the denial. 

2. Local Rule 7-17 Does Not Preclude the Court’s Review 

Plaintiff also argues that Defendants’ Motion for Attorneys’ Fees should be denied 
because Defendants failed to comply with Local Rule 7-17.  Local Rule 7-17 applies 
where a court has denied a motion and a party files a subsequent motion for the same 
relief, whether in whole or in part.  See C.D. Cal. L.R. 7-17.  If the subsequent motion is 
presented to a different judge than the judge that denied the first motion, the rule requires 
the moving party to file a declaration setting forth all of the following: (1) the material 
facts and circumstances of each prior motion, including the date, judge, and ruling; (2) 
the new facts or circumstances that the moving party relies upon in seeking relief; and (3) 
the reasons why these facts and circumstances were not presented to the judge who 
originally ruled on the motion.  See C.D. Cal. L.R. 7-17.  The rule also states that any 
failure to comply with these requirements “shall be the basis for setting aside any order 
made on such subsequent motion, either sua sponte or on motion or application, and the 
offending party or attorney may be subject to the sanctions provided by L.R. 83-7.”  C.D. 
Cal. L.R. 7-17.    
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Defendants previously filed two requests for attorneys’ fees, (Dkt. Nos. 54, 140), 
and Judge Matz denied both requests, (Dkt. Nos. 63, 157).  The instant request seeks fees 
for services rendered from March 27, 2008 until June 25, 2012.  (Umhofer Decl. Ex. B.)  
Defendants do not seek fees for any legal services performed after the June 26, 2012 
dismissal order, such as fees incurred in connection with Plaintiff’s appeal.  Thus, 
Defendants seek the same relief as previous fee requests, and Local Rule 7-17 applies.   

Defendants dispute Local Rule 7-17’s applicability but maintain that even if the 
rule applies, their motion substantially complies, as it sets forth all of the facts and 
circumstances that the rule requires to be set forth in a declaration.  (See Defs.’ Reply in 
Supp. of Mot. for Fees at 17–18.)  Defendants also point out that they filed a declaration 
in compliance with Local Rule 7-17 once they received notice that this case had been 
reassigned.  (Id. at 18; see also Dkt. Nos. 167, 168.)  Finally, Defendants direct the Court 
to other cases in which a district court has excused a party’s failure to comply with Local 
Rule 7-17.  See, e.g., Lahiri v. Universal Music & Video Distrib., Inc., 513 F. Supp. 2d 
1172, 1175 (C.D. Cal. 2007) (declining to invoke Local Rule 7-17 as a bar to 
consideration of the defendants’ motion).        

In this case, the equities do not favor invoking Local Rule 7-17 as a complete bar 
to consideration of Defendants’ Motion for Attorneys’ Fees.  When Defendants filed the 
motion, the case had not yet been reassigned to this Court.  An email exchange between 
the parties’ counsel pre-dating the filing of the fee request indicates that Defendants’ 
counsel was aware Judge Matz was unavailable and that the case would be reassigned.  
(See Decl. of Walter M. Weber in Supp. of Pl.’s Reply in Supp. of Mot. for Sanctions 
(“Weber Decl.”) Ex. A.)  Defendants therefore should have anticipated the need to file a 
declaration in accordance with Local Rule 7-17.  Nevertheless, once the case was 
reassigned, Defendants complied with the rule and filed an appropriate declaration.  (See 
Dkt. No. 168.)  Thus, under the circumstances, the Court declines to invoke the rule as a 
bar to their motion.       

3. The Law of the Case Precludes Reconsideration of Defendants’ 
Arguments Under the Clearly Vexatious and Harassment Standards  

Finally, Plaintiff argues that Defendants’ Motion for Attorneys’ Fees is barred by 
the law of the case.  Under the law of the case doctrine, “a court is generally precluded 



                                                                   LINK:   
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 

CIVIL MINUTES – GENERAL 

Case No. CV 05-08818 BRO (FMOx) Date February 4, 2015 
Title P. VICTOR GONZALEZ ET AL. V. PLANNED PARENTHOOD OF LOS 

ANGELES ET AL.  
 

 
CV-90 (06/04) CIVIL MINUTES – GENERAL Page 14 of 24 

from reconsidering an issue that has already been decided by the same court, or a higher 
court in the identical case.”  Thomas v. Bible, 983 F.2d 152, 154 (9th Cir. 1993) (citing 
Milgard Tempering, Inc. v. Selas Corp. of Am., 902 F.2d 703, 715 (9th Cir. 1990)).  The 
doctrine only applies, however, when the issue in question was “decided either expressly 
or by necessary implication in [the] previous disposition.”  Id. (alteration in original) 
(internal quotation marks omitted).  In this case, the doctrine’s applicability turns on the 
reasons underlying Judge Matz’s previous orders denying Defendants’ fee requests.5     

Judge Matz’s first fee order denying Defendants’ first motion for attorneys’ fees 
addressed all three substantive standards under § 3730(d)(4).  With respect to the clearly 
frivolous standard, Judge Matz considered whether fees were warranted based on 
Plaintiff’s failure to establish jurisdiction under the FCA.  (Dkt. No. 63 at 4–6.)  The 
order explained that “Plaintiff’s action was on the whole not frivolous, because his 
argument that he was an original source of the information was not clearly untenable 
from the beginning.”  (Id. at 6.)  Accordingly, Judge Matz concluded that “[b]ecause 
[Plaintiff’s] original source argument was not clearly frivolous, his FCA claim as a whole 
was not clearly frivolous.”  (Id.) 

With respect to the clearly vexatious and harassment standards, Judge Matz noted 
that Plaintiff’s identical allegations about Planned Parenthood’s billing practices in an 
unrelated unlawful termination lawsuit “suggest[] Plaintiff was motivated by a personal 
grievance.”  (Id.)  The order also considered evidence showing that Plaintiff’s attorneys 
have a pattern and practice of suing Planned Parenthood and other abortion providers.  
(Id. at 7.)  Judge Matz ultimately concluded that the evidence did not demonstrate that 
“Plaintiff himself was motivated by an ideological agenda or was engaged in an extended 

                                                            
5 Plaintiff does not argue that the Ninth Circuit’s decision denying Defendants’ request for attorneys’ 
fees on appeal bars the instant fee motion under the law of the case.  (See generally Pl.’s Opp’n to Defs. 
Mot. for Fees.)  Moreover, the Ninth Circuit has explained that not every decision denying appellate fees 
results from a determination that the underlying action was not frivolous or vexatious.  Thomas, 983 
F.2d at 154–55 (discussing the issue in the context of fee awards under § 1988).  This is because an 
appellate court’s authority to award fees is discretionary; thus, “it does not necessarily follow that [an 
appellate court] will award fees even where a district court’s award of fees . . . is upheld on appeal.”  Id. 
at 154.  In this case, the Ninth Circuit gave no reason for its decision to deny Defendants’ request for 
attorneys’ fees on appeal.  (See Dkt. No. 174.)  Thus, the Court need not consider whether the decision 
operates as binding law of the case.    
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pattern of harassment.”  (Id.)  Judge Matz therefore concluded that Plaintiff’s FCA action 
was neither clearly frivolous, clearly vexatious, nor brought primarily for purposes of 
harassment and denied Defendants’ request for fees.  (Id.)          

Judge Matz’s second fee order followed the June 26, 2012 dismissal of Plaintiff’s 
FCA claims for a failure to adequately allege falsity.  In denying Defendants’ second 
motion for attorneys’ fees, Judge Matz concluded that Plaintiff’s FCA claims were not 
clearly frivolous based on the pleading deficiencies.  (Dkt. No. 157 at 1 (“Although this 
Court ultimately found that Plaintiff’s allegations lacked merit, that is not equivalent to a 
finding that his claims were ‘clearly frivolous.’”).)  With respect to the clearly vexatious 
standard, Judge Matz again noted that “there is no small amount of animosity between 
the parties and their counsel.”  (Id. at 2.)  But Judge Matz again concluded that this 
animosity did not demonstrate vexatiousness or a purpose to harass: as the order 
explained, “[t]he fact that a litigant or his lawyers have a mission or a viewpoint does not 
necessarily make a lawsuit they brought ‘vexatious.’”  (Id.)  

Plaintiff maintains that these previous fee orders are binding law of the case and 
preclude the Court from now considering whether Plaintiff’s action was clearly frivolous, 
clearly vexatious, or brought primarily for purposes of harassment.  The Court agrees in 
part.  Defendants’ Motion for Attorneys’ Fees argues that Plaintiff pursued this action 
with an improper purpose based on his own personal grievances against Defendants, as 
well as his attorneys’ “long-standing crusade” against Planned Parenthood and other 
abortion providers.  (Defs.’ Mot. for Fees at 11–14.)  Judge Matz previously rejected 
these same arguments as grounds for attorneys’ fees under § 3730(d)(4)’s clearly 
vexatious and harassment standards.  Defendants neither appealed nor sought 
reconsideration of these orders.  Thus, because this issue was expressly decided in the 
previous fee orders, the Court cannot now reconsider whether Plaintiff maintained this 
action for an improper purpose.  See Thomas, 983 F.2d at 154.6           

                                                            
6 The Court is mindful that, despite the law of the case doctrine, a court may have discretion to consider 
a previously resolved issue where: “(1) the first decision was clearly erroneous; (2) an intervening 
change in the law has occurred; (3) the evidence on remand is substantially different; (4) other changed 
circumstances exist; [or] (5) a manifest injustice would otherwise result.”  Id. at 155 (citing Milgard, 
902 F.2d at 715).  Defendants argue that because the Ninth Circuit’s ruling “was rooted in an entirely 
different doctrine than the district court’s earlier ruling,” there are “changed circumstances” sufficient to 
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Despite Plaintiff’s arguments to the contrary, the law of the case does not bar 
consideration of whether Plaintiff’s FCA claims were clearly frivolous because 
Defendants have advanced a new argument that Judge Matz did not previously consider.  
Defendants now argue that Plaintiff’s claims were clearly frivolous because of the failure 
to plausibly allege scienter.  (See Defs.’ Mot. for Fees at 7–10.)  Judge Matz’s prior fee 
orders did not expressly address this issue.  Moreover, because Judge Matz dismissed 
Plaintiff’s claims first on jurisdictional grounds, and second based on a failure to allege 
falsity, the fee orders did not decide this issue by necessary implication.   

Accordingly, the law of the case bars this Court from reconsidering whether 
Plaintiff’s personal grievances and his attorneys’ animosity toward Defendants and other 
abortion providers warrants an award of attorneys’ fees under § 3730(d)(4).  But the law 
of the case does not bar the Court from considering whether Plaintiff’s claims were 
clearly frivolous based on Plaintiff’s failure to plausibly allege scienter.  As a result, the 
Court will not address Defendants’ arguments as to whether Plaintiff’s claims were 
clearly vexatious or brought primarily for purposes of harassment.  The Court will 
address Defendants arguments regarding frivolousness as an alternative basis for denying 
Defendants’ request for attorneys’ fees.7          

                                                                                                                                                                                                              
reconsider issues already decided in this case.  With respect to the issue of Plaintiff and his attorneys’ 
purportedly improper motivation in maintaining this lawsuit and its bearing on a determination of 
vexatiousness or harassment under § 3730(d)(4), Defendants’ “changed circumstances” argument is 
unavailing.  The Court recognizes that the Ninth Circuit adopted the scienter rationale, a previously 
undecided issue, in affirming the dismissal of this case.  Although the Ninth Circuit’s mandate 
represents a change in circumstances between Judge Matz’s second fee order and the present request, it 
is not clear how this change justifies reconsideration of the issues of vexatiousness or harassment.  
Accordingly, the Court declines to reconsider these issues.    
 
7 In connection with their Motion for Attorneys’ Fees, Defendants request that the Court take judicial 
notice of various documents.  (See Defs.’ Req. for Judicial Notice (“RJN”); Umhofer Decl. Exs. C–O.)  
Exhibits C through N consist of various articles and statements concerning the underlying litigation, 
many of which were written by or directly quote Plaintiff’s attorneys.  (See Umhofer Decl. Exs. C–N.)  
Defendants have offered these documents in support of their argument that Plaintiff maintained this 
lawsuit for an improper purpose.  Because the law of the case precludes reconsideration of this issue, the 
Court has not considered these exhibits.  Accordingly, Defendants’ request for judicial notice is 
DENIED as moot with respect to Exhibits C through N. 
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4. Plaintiff’s FCA Claims Were Not Clearly Frivolous 

As detailed above, an action is clearly frivolous under the FCA when the “result is 
obvious” or the plaintiff’s arguments are “wholly without merit.”  Pfingston, 284 F.3d at 
1006 (internal quotation marks omitted).8  Defendants maintain that Plaintiff’s FCA 
claims were clearly frivolous because they “clearly never had a reasonable chance of 
success, and dismissal of [the] claims was a foregone conclusion.”  (Defs.’ Mot. for Fees 
at 7.)  Specifically, Defendants contend that Plaintiff’s allegations of scienter were 
wholly without merit—and thus, the failure of Plaintiff’s FCA claims was obvious—
because Plaintiff attached documents to the Third Amended Complaint sharply 
contradicting the allegation that Planned Parenthood knowingly submitted false claims 
for reimbursement.9  (Defs.’ Mot. for Fees at 8–9.)    

                                                                                                                                                                                                              
 Exhibit O represents a 2012 survey of the hourly rates charged by attorneys practicing in various 
cities and engaged in a variety of practice areas.  (See Umhofer Decl. ¶ 23, Ex. O.)  Defendants have 
offered this exhibit to support their argument that the amount of fees they request is reasonable.  
Because the Court concludes that an award of attorneys’ fees is unwarranted, the Court need not 
consider the reasonableness of the amount requested.  Defendants’ request for judicial notice of Exhibit 
O is therefore also DENIED as moot.         
 
8 In some circumstances, the clearly frivolous and clearly vexatious standards may overlap.  For 
example, some courts have concluded that a claim is clearly vexatious where the undisputed evidence 
“defeat[s] any inference of a false claim.”  See, e.g., United States ex rel. J. Cooper & Assocs., Inc. v. 
Bernard Hodes Group, Inc., 422 F. Supp. 2d 225, 238–40 (D.D.C. 2006) (alteration in original) (citing 
United States ex rel. Mikes v. Straus, 98 F. Supp. 2d 517, 527 (S.D.N.Y. 2000), aff’d sub nom. Mikes v. 
Straus, 274 F.3d 687 (2d Cir. 2001)).  As explained in detail above, see supra Part IV.A.3, the Court 
does not address whether Plaintiff and his attorneys’ purportedly improper motive warrants a fee award 
under the clearly vexatious or harassment standards, as any reconsideration of this issue is barred by the 
law of the case.  But to the extent Defendants maintain that Plaintiff’s failure to plausibly allege scienter 
“defeats any inference of a false claim” and demonstrate vexatiousness, the law of the case does not 
apply.  The Court has considered this argument but refers exclusively to the clearly frivolous standard 
for purposes of clarity. 
 
9 As detailed above, see supra Part II, the documents consist of a series of letters in which CDHS told 
Planned Parenthood that claims for contraceptives should be made “at cost” and Planned Parenthood 
responded that it would bill at its “usual and customary rate” rather than its acquisition cost.   
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The Ninth Circuit relied on these documents in concluding that Plaintiff failed to 
plausibly state a claim under the FCA and in affirming the dismissal of this case.  As the 
Ninth Circuit explained, “[Plaintiff’s] assertion that Planned Parenthood knowingly 
submitted false claims for reimbursement is compellingly contradicted by a series of 
letters he attached to his complaint.”  (Dkt. No. 164 at 10.)  The attachments “fatally 
undercut” Plaintiff’s allegations of scienter because 

[E]ven if the bills sent by Planned Parenthood were false in portraying its 
costs, one cannot plausibly conclude that there was knowing falsity on the 
part of Planned Parenthood given the explicit statements addressing this 
subject made by the State of California through CDHS and the State’s 
silence after being told what procedures Planned Parenthood was following. 

(Id. at 11.)  Accordingly, Plaintiff’s allegation that Defendants knowingly submitted false 
claims for reimbursement was “only merely possible rather than plausible.”  (Id. 
(alteration in original) (internal quotation marks omitted).)   

 Defendants rely on the Ninth Circuit’s plausibility reasoning in arguing that 
Plaintiff’s FCA claims were clearly doomed from the start.  But that Plaintiff failed to 
plausibly allege knowing falsity does not mean that Plaintiff’s FCA claims were, on the 
whole, clearly frivolous.  If this logic were the rule, then every defendant prevailing on a 
motion to dismiss an FCA claim would be entitled to attorneys’ fees.  As the plain 
language of § 3730(d)(4) makes clear, the FCA does not foresee such a result.  See also 
Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 422 (1978) (explaining that the fact 
a plaintiff does not prevail does not in itself justify an award of attorneys’ fees in the 
context of Title VII claims).       

 Moreover, the fact that Defendants did not argue the issue of scienter in seeking 
dismissal of Plaintiff’s Third Amended Complaint, (see generally Dkt. No. 125), 
undercuts Defendants’ assertion now that the result was obvious from the start of the 
litigation.  Defendants would have the Court conclude that because the Ninth Circuit 
apprehended Plaintiff’s failure to plausibly allege falsity, this failure was obvious, and 
Plaintiff’s allegations of scienter wholly without merit.  But in the context of requests for 
attorneys’ fees, the Supreme Court has cautioned district courts to  
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[R]esist the understandable temptation to engage in post hoc reasoning by 
concluding that, because a plaintiff did not ultimately prevail, his action 
must have been unreasonable or without foundation.  This kind of hindsight 
logic could discourage all but the most airtight claims, for seldom can a 
prospective plaintiff be sure of ultimate success. . . . Even when the law or 
the facts appear questionable or unfavorable at the outset, a party may have 
an entirely reasonable ground for bringing suit.   

Christiansburg, 434 U.S. at 421–22 (discussing the district court’s role in applying the 
“frivolous, unreasonable, or without foundation” standard for attorneys’ fees under Title 
VII).  Guided by this instruction, the Court cannot conclude that Plaintiff’s FCA claims 
were clearly frivolous based on the Ninth Circuit’s ruling alone.     

 Defendants also assert that Plaintiff’s FCA claims were clearly frivolous because 
the documents attached to the Third Amended Complaint demonstrate that the State of 
California was aware of Defendants’ allegedly fraudulent billing practices but 
nevertheless failed to object or intervene.  (Defs.’ Mot. for Fees at 10.)  In support, 
Defendants cite to J. Cooper & Associates, 422 F. Supp. 2d 225, and United States ex rel. 
Minna Ree Winer Children’s Class Trust v. Regions Bank of Louisiana, 110 F.3d 794, 
CV 96-30581, 1997 WL 119971 (5th Cir. 1997).  In J. Cooper & Associates, the court 
concluded that the plaintiff’s FCA claims were clearly frivolous and vexatious because 
the government was aware of the circumstances constituting the defendants’ alleged 
fraud.  422 F. Supp. 2d at 238–39.10  In Minna Ree Winer, the Fifth Circuit affirmed the 
district court’s award of attorneys’ fees because there was no evidence to create a genuine 
issue of material fact on the plaintiff’s FCA claim, including with respect to whether the 
defendant knowingly misled the government.  1997 WL 119971, at *3–4. 

 The Court is mindful that the letters attached to the Third Amended Complaint 
demonstrate CDHS and the State of California’s knowledge that Planned Parenthood 
billed FPACT and Medi-Cal at its “usual and customary rate” rather than its acquisition 
                                                            
10 The case involved purported fraud on the Immigration and Naturalization Service (“INS”) in securing 
government contracts to perform advertising and public relations services for the agency.  The evidence 
demonstrated that the INS knew the defendants to whom it awarded contracts were not small or 
disadvantaged businesses.  Id.  This knowledge negated the plaintiff’s allegation that the defendants had 
fraudulently represented their business status.  Id.  
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cost.  The Court also recognizes that Plaintiff’s theory of falsity rested on the allegation 
that Planned Parenthood fraudulently overcharged the government by doing so.  
Nevertheless, the Court cannot conclude that the government’s knowledge of Planned 
Parenthood’s billing rate renders Plaintiff’s FCA claims clearly frivolous in this case.   

The FCA defines “knowingly” as having “actual knowledge of the information” or 
acting “in deliberate ignorance” or “in reckless disregard” of the information’s truth or 
falsity.  See 31 U.S.C. § 3729(b)(1).  The Ninth Circuit has clarified that “[t]he requisite 
intent is the knowing presentation of what is known to be false.”  United States ex rel. 
Hagood v. Sonoma Cnty. Water Agency, 929 F.2d 1416, 1421 (9th Cir. 1991).  In this 
case, Plaintiff attempted to support his allegations of scienter by pleading facts and 
proffering documents demonstrating that CDHS expected Planned Parenthood to bill “at 
cost,” that CDHS never expressly approved Planned Parenthood’s practice of billing at its 
“usual and customary rate,” and that the State of California initiated an audit on suspicion 
of overbilling.  Although the Ninth Circuit ultimately concluded that, in light of the 
documents and the government’s awareness of Planned Parenthood’s billing practices, 
Plaintiff failed to plausibly allege scienter, this conclusion was not “obvious.”  Unlike the 
case in J. Cooper & Associates, where the INS knew the defendants were not small or 
disadvantaged business owners and offered government contracts anyway, here CDHS 
knew Planned Parenthood billed at its “usual and customary rate,” but no evidence or 
allegations suggest that it expressly approved or sanctioned this practice.   

This distinction is crucial.  Because Plaintiff did not allege any facts demonstrating 
that CDHS or the State of California expressly authorized Planned Parenthood’s billing 
practices, Plaintiff’s allegations of scienter—at least to the extent of reckless disregard—
were not “wholly without merit.”  Indeed, as Judge Matz noted in a previous order, 
“some of the communications seem clearly to state that the government did not assent to 
Defendants’ billing practices.”  (Dkt. No. 104 at 10.)  Thus, although ultimately 
implausible, Plaintiff’s scienter allegations were not so devoid of factual support as to 
render the FCA claims clearly frivolous.11   

                                                            
11 In this regard, the remaining cases Defendants cite are also distinguishable.  In Mikes v. Straus, the 
Second Circuit affirmed the district court’s decision to award attorneys’ fees because the plaintiff’s 
allegations “were bereft of any objective factual support,” and therefore “clearly had no chance of 
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Accordingly, the Court concludes that Plaintiff’s FCA claims were not clearly 
frivolous.  Defendants’ Motion for Attorneys’ Fees is therefore DENIED as untimely and 
unwarranted under § 3730(d)(4).  

B. Plaintiff’s Motions for Sanctions  

Plaintiff has filed two separate Motions for Sanctions in response to Defendants’ 
Motion for Attorneys’ Fees.  (Dkt. Nos. 175, 179.)  The first motion seeks sanctions 
under the Court’s Local Rules 11-9 and 83-7.  (Dkt. No. 175.)  The second motion relies 
upon Federal Rule of Civil Procedure 11.  (Dkt. No. 179.)  Because the arguments 
advanced in support of each motion overlap considerably, the Court will address both 
motions together.12  The Court first considers whether Defendants’ Motion for Attorneys’ 
Fees is frivolous.  The Court then considers whether it was filed for an improper purpose.     

1. Frivolousness 

Federal Rule of Civil Procedure 11 and Local Rule 11-9 permit courts in the 
Central District to issue sanctions where a party files a frivolous motion.  As discussed 
above, a filing may be considered “frivolous” if it is both “baseless and made without a 
reasonable and competent inquiry.”  Townsend , 929 F.2d at 1362.  An objective standard 
applies to the reasonableness inquiry.  Golden Eagle Distrib. Corp. v. Burroughs Corp., 
801 F.2d 1531, 1536 (9th Cir. 1986).  Thus, “the subjective intent of the pleader or 
movant to file a meritorious document is of no moment.”  Zaldivar v. City of L.A., 780 

                                                                                                                                                                                                              
success.”  274 F.3d 687, 705 (2d Cir. 2001) (emphasis added).  Such was not the case here.  Although 
the Ninth Circuit found that the letters attached to the Third Amended Complaint “compellingly 
contradicted” Plaintiff’s assertion that Planned Parenthood knowingly submitted false claims, (see Dkt. 
No. 164 at 10), the court did not find that Plaintiff’s scienter allegations “were bereft of any objective 
factual support” or wholly unsupported, (see generally id.).  The Ninth Circuit’s decision turned on its 
conclusion that, based on the facts, Plaintiff’s scienter allegations were only possible, not plausible.  (Id. 
at 11–12.)  Mikes is therefore distinguishable.  The final case Defendants cite, United States ex rel. 
Vuyyuru v. Jadhav, 555 F.3d 337, 356 (4th Cir. 2009) (affirming an award of attorneys’ fees where the 
plaintiff “momentous[ly] fail[ed]” to offer evidence establishing his status as a proper relator), is 
unpersuasive for the same reasons.  
 
12 The Court will cite to Plaintiff’s Second Motion for Sanctions under Rule 11.   
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F.2d 823, 830 (9th Cir. 1986), abrogated on other grounds by Cooter & Gell v. Hartmarx 
Corp., 496 U.S. 384 (1990) . 

Plaintiff argues that Defendants’ Motion for Attorneys’ Fees is frivolous and 
warrants sanctions because it improperly duplicates previous fee requests and is barred by 
the law of the case.  (Pl.’s Second Mot. for Sanctions at 7, 10–12.)  As discussed above, 
see supra Part IV.A.3, the Court has concluded that Judge Matz’s two previous fee orders 
bar this Court from reconsidering whether Plaintiff’s personal grievances against 
Defendants and his counsel’s animosity toward Planned Parenthood justify an award of 
attorneys’ fees under § 3730(d)(4).   

Nevertheless, the Court does not find the instant fee request frivolous on this basis.  
The law of the case doctrine “is not a limitation on a tribunal’s power, but rather a guide 
to discretion.”  United States v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997) (citing 
Arizona v. California, 460 U.S. 605, 618 (1983)).  A court has discretion to reconsider 
certain issues and depart from the law of the case where, for example, the circumstances 
have changed.  Thomas, 983 F.2d at 155.  Defendants argue that the Ninth Circuit’s 
decision affirming the dismissal of this case on an alternative ground amounts to a 
changed circumstance.  Although the Court disagrees that the mandate justifies 
reconsideration of whether Plaintiff or his counsel’s motivations demonstrate 
vexatiousness or harassment, the Court cannot conclude that the changed circumstances 
argument is baseless and made without a competent inquiry.  Accordingly, Defendants’ 
fee request is not frivolous due to the law of the case. 

Plaintiff also argues that the instant fee request is frivolous based on Defendants’ 
failure to comply with Local Rule 7-17.  (Pl.’s Second Mot. for Sanctions at 7–10.)  The 
Court has concluded that Defendants’ Motion for Attorneys’ Fees is subject to this rule, 
but that Defendants’ failure to comply may be excused under the circumstances.  See 
supra Part IV.A.2.  Because courts in the Central District have discretion to excuse 
violations of Local Rule 7-17, see Lahiri, 513 F. Supp. 2d at 1175, the Court cannot 
conclude that the fee request is baseless due to Defendants’ noncompliance.   

The Court acknowledges that Defendants’ counsel apparently knew Judge Matz 
was unavailable and that this case would be reassigned to a different judge.  (See Weber 
Decl. Ex. A.)  Defendants’ counsel therefore should have been aware of the need to file a 
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declaration in compliance with Local Rule 7-17.  Local Rule 7-17 expressly subjects an 
offending party or attorney to sanctions under Local Rule 83-7.  See C.D. Cal. L.R. 7-17.  
The Court expects full compliance with its rules and Local Rule 7-17’s clear 
requirements.  Nevertheless, because Defendants filed a declaration soon after this case 
was reassigned, (see Dkt. No. 168), the Court does not find the violation to have been 
sufficiently willful, reckless, or grossly negligent as to justify sanctions under Local Rule 
83-7.                      

Finally, Plaintiff argues that Defendants’ fee motion is frivolous because it is 
untimely.  (Pl.’s Second Mot. for Fees at 6.)  As explained in detail above, see supra Part 
IV.A.1, the Court has concluded that Defendants’ Motion for Attorneys’ Fees is 
untimely, and the Court has denied the motion for this reason, among others.  
Defendants’ failure to cite to any legal authority supporting their proposition that the 
Ninth Circuit’s entry of mandate triggers a new fourteen-day period for filing fee requests 
certainly troubles the Court.  Moreover, the Court was unable to identify any legal 
authority supporting Defendants’ position.     

Nevertheless, Rule 11 “is not intended to chill an attorney’s enthusiasm or 
creativity in pursuing factual or legal theories.”  Fed. R. Civ. P. 11 advisory committee’s 
note.  Defendants have argued that because the Ninth Circuit’s decision rested on an 
entirely new basis, the fourteen-day filing period should start anew to permit a request for 
fees on this new basis.  Although the Court rejects this argument, the Court does not find 
it appropriate to issue sanctions under the circumstances because Defendants proffered a 
novel argument, albeit unpersuasive.  Accordingly, the Court concludes that Defendants’ 
Motion for Attorneys’ Fees is not frivolous and declines to issue sanctions on this basis. 

2. Improper Purpose 

Plaintiff also argues that sanctions are appropriate because Defendants filed the 
instant fee request for an improper purpose.  A “persistent pattern of clearly abusive 
litigation activity” may demonstrate an improper purpose.  Aetna Life Ins., 855 F.2d at 
1476.  But to be considered harassing, a filing “must do more than in fact bother, annoy 
or vex the complaining party.  Harassment under Rule 11 focuses upon the improper 
purpose of the signer, objectively tested, rather than the consequences of the signer’s act, 
subjectively viewed by the signer’s opponent.”  Zaldivar, 780 F.2d at 831–32. 
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Plaintiff argues that Defendants have persistently used the threat of attorneys’ fees 
“as a means of intimidation.”  (Pl.’s Second Mot. for Sanctions at 12–13.)  Plaintiff 
asserts that the “only apparent explanation” for Defendants’ repeated fee requests is “to 
punish [P]laintiff for daring to blow the whistle on their billing scheme.”  (Id. at 13.)  
This argument is unavailing.  The FCA’s fee-shifting provision expressly authorizes an 
award of attorneys’ fees to a prevailing party.  That Defendants have sought on more than 
one occasion to exercise this statutory right does not objectively demonstrate a “persistent 
pattern of clearly abusive litigation activity.”   

Plaintiff also takes aim at Defendants’ intent to donate any fees they may be 
awarded to charity.  (Id. at 13–14.)  Plaintiff speculates that Defendants will donate the 
fees to a charity they operate or to one of their affiliates and surmises that the only 
purpose of Defendants’ request is “to obtain whatever business value there is in crushing 
a former employee, and in sending an in terrorem message to others that no one should 
mess with [D]efendants.”  (Id. at 14.)  Plaintiff’s guesswork is unavailing.  Simply stated, 
the Court will not infer that Defendants’ intent to donate a fee award to charity 
objectively demonstrates bad faith or an improper purpose.   

In sum, Plaintiff has not demonstrated that Defendants’ Motion for Attorneys’ Fees 
is frivolous or that it was filed for an improper purpose.  Sanctions are therefore 
inappropriate under Rule 11 and Local Rule 11-9.  Although Defendants violated Local 
Rule 7-17, the Court does not find the violation sufficiently culpable to warrant sanctions 
under Local Rule 83-7.  Plaintiff’s motions for Sanctions are therefore DENIED. 

V. CONCLUSION 

For the foregoing reasons, Defendants’ Motion for Attorneys’ Fees is DENIED as 
untimely and unwarranted under § 3730(d)(4).  Plaintiff’s First and Second Motions for 
Sanctions are also DENIED.  The hearing set for February 9, 2015, at 1:30 p.m. is hereby 
VACATED.   

  
 IT IS SO ORDERED.   :  
 


